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Current Topics. 
Fie literary world will be surprised to 
that Oliver Wendell Holmes’ 
famous poem, * The Wonderful One-Hoss 


learn 


Shay,” has not only been cited as an author- 
ity by the attorney for the plaintiffs in a suit 
which recently came before the Supreme 
Court of Montana, but has also been quoted 
with approval ‘by that august body in its 
written opinion. 
ous poem 


Probably no other humor- 
has enjoyed greater popularity 
than this one. It is part of the earliest recol- 
lections of our school days, and its lines 
never fail to excite the admiration and 
amusement of our mature years. I'ts jovial 
author might well have hoped that this child 
of his wit and genius would be given a place 
among ‘the American efassics, but even inis 
lively imagination could hardly have pictured 
it as being weaved into the literature of the 
law. Undoubtedly it is the first poem to 
enjoy this distinction, for never before, in the 
entire history of jurisprudence, so far as we 
can learn, has a court of final resort thrown 
off the somber dignity and cold reserve 
which proverbially surround such tribuanls 
and indulged in facetiousness and quoted 
poetry to the discomfiture of ‘the plaintiff's 
attorney and the reversal of the lower court. 
The case did not arise over a vehicle, as 
might be supposed, but involved the privi- 
lege of one mine owner to condemn the right 
of way for a flume over the property of an- 
Vor. 60—No. 5, 





other. The Montana statute provides that 
the plaintiff must allege in his petition that 
he has endeavored in good faith to purchase 
this right of way from the defendant, and 
that the defendant has refused to accept any 
reasonable sum therefor. The plaintiffs in 
this case failed to state that they had done 
anything more than to make the most indefi- 
nite kind of an offer to the defendant. The 
lower court held the plaintiffs’ allegation to 
be a sufficient compliance with the statute, 
and on the trial found in the plaintiffs’ favor. 
But the Supreme Court, after an exhaustive 
and learned discussion of the law of con- 
demnation, reversed the lower court’s judg- 
ment on account of the insufficiency of the 
plaintiffs’ petition, and concluding, says: 

“ Plaintiffs, in their brief, humorously al- 
lege that, if they are allowed ‘to build ‘the 
flume, they will make it secure, ‘and, like 
the deacon’s shay, they will make it strongest 
in the weakest point.’ It is not the plaintiffs’ 
flume, though, that this court thinks should 
be made strongest in its weakest point, but 
the proceedings ‘by which ‘they alone can 
obtain the right 'to build the flume. How- 
ever, as far as they have gone, their case is 
truly like the deacon’s shay, —it ‘has col- 
lapsed entirely, — and, like the deacon, they 
are on the rock, for they are out of court. 


“* End of the wonderful one-hoss shay, 
Logic is logic, that’s all I say.’ 


“Judgment reversed.” 


The heavy draft which the country is mak- 
ing on the ranks of the legal profession to fill 
the positions of highest trust and importance 
is given a signal illustration in the appoint- 
ment of the Hon. Elihu Root to the war 
portfolio. The president had determined — 
and we believe wisely — that a lawyer rather 
than a military man was imperatively needed 
in that high post at the present juncture ; and 
having so determined, we do not see how he 
could have made a better choice. Mr. Root 
is deeply learned in the law, in which he thas 
achieved a brilliant position and an ample 
fortune, and in addition possesses a well- 
poised and singularly acute mind. The re- 
ception which his appointment has been 
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given by 'the press of the country — even the 


= 
_view of facts and of microscopic power. 


It 


politically hostile portion of it — is sufficient | has been said of him that he never adopted 
to show the high character of the appointee. | the easy course of following legal rules and 
| precedents simply because they exist as such, 
without first tracing out their history and 


Many difficult and perplexing problems in 
connection with the administration. of affairs 
in our new possessions will necessarily arise, 
and in their judicious settlement we fully 
agree with the president, the knowledge and 
skill of the trained lawyer will be indispens- 
able. Precedents for the appointment of 
civilians ‘to the war portfolio are not want- 
ing; indeed, we believe that such has been 
the rule rather than the exception. A trained 
soldier is not always noted for administrative 
ability and besides he is liable to be afflicted 
with mental strabismus, leading to favoritism 
and partiality. Mr. Root we believe to be in 
every way splendidly equipped for the diffi- 
cult and trying duties that will confront him, 
and we know that he will give his best pow- 
ers to 'their solution. It is a gratifying sign 
of the times when a lawyer of his eminence 
and ability will consent, in ‘the interest of the 
public, to forsake a practice concededly 
second only to that which Ambassador 
Choate gave up to take the English mission, 
solely to serve his country. This is the high- 
est sort of patriotism, for it involves heavy 
sacrifices. 


Governor Wolcott’s nomination of Judge 
Oliver Wendell Holmes to succeed the late 
Walbridge A. Field as chief justice of the 
Supreme Judicial Court of Massachusetts 
comes properly in 'the line of promotion, for 
though the youngest judge of the supreme 
bench, he is the senior in point of service. 


Mr. Holmes was only 41 years old when he 
was appointed judge in 1882. He is consid- 
ered as probably the strongest judge on the 
bench. Every one knows that he is the son 
of Dr. Oliver Wendell Holmes, the poet, 
essayist and medical professor; his mother 
was Amelia Lee Jackson. He appears to 
have inherited some of his distinguished 
father’s strong powers of diagnosis and 
analysis. The Boston Herald truly says of 
him that his studies have been wide and 
varied, that ‘he is in the broadest sense a 
scholar, and that his legal writings show a 
historian of events with eves broad in their 





origin, and their relation to the matter in 
hand. His judicial opinions are in many re- 
spects models, and his versatility is remark- 
able. He has been a soldier, scholar, legal 
writer, scientist and judge, and in every 
capacity exhibited zeal, faithfulness and ‘the 
highest standard of integrity and honor. He 
is now, at the age of 58, in the full maturity 
of his splendid powers, capable of giving to 
his beloved State many years of faithful and 
highly valuable service. 


The mere fact of one’s admission to the 
bar of the State of New York is not so im- 
portant in itself as to merit much attention 
outside of the profession. However, by the 
bench and the profession the formal initia- 
tory ceremonies should be hedged round 
with that degree of dignity and solemnity 
which befits such an event in the lives of the 
initiates. To most of the young men who 
are admitted it is the first occasion on which 
real responsibilities have shown themselves ; 
surely at this time a few words from one of 
the judges of the Appellate Division would 
not be amiss, even though it has been the 
good fortune of the major portion of the 
candidates to have heard judges on similar 
subjects. The occasion is properly recog- 
nized by the initiate as one of the important 
events of his life, for he is about to be made 
a member of an ancient and honorable pro- 
fession, the practice of which will mean to 
On this ocea- 
sion, and somewhat upon its environment, 
the shaping of his character and the result- 
ing moral poise must depend. Therefore it 
is with more or less of an undefined idea of 
the momentousness of the occasion that the 
law student is prepared to be instructed in 
the ideals of the bar, or, at least, to be told 
in the words of a judge of the Appellate 
Division just what is expected morally and 
professionally of one who would aim to at- 
tain the confidence and respect of his fellow- 
practitioners. It is not so much what is said 


him future success or failure. 
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as -it is who says it, and the occasion on 
which it is said. There can be no doubt that 
at such a time the mental and moral sensi- 
bilities are more susceptible to suggestions 
than at any other time; and seed then 
dropped from the hands of a respected bench 
would the more likely take root. On the 
other hand, what is the present form, or 
rather, should we not say, lack of form, 
whereby the student is rushed into the pro- 
fession? The first feature on the uncere- 
monious programme is the handing in 'to the 
clerk of the court of the certificate of a sutc- 
cessful examination, together with certifi- 
cates of character attached. Shortly after 
this is completed the judges file in and take 
their places on the bench; the clerk then 
hands up the papers, and they are in turn 
very casually perused by ‘the judges them- 
Now that feature of the 
programme undoubtedly be 
the judges 
(and it seems to be a wonder they ever al- 
lowed it) to lack all dignity and solemnity 
which at such a time and place should be 
The candidates’ 
names are called, and as each responds to 
his name he walks 'to the middle of the court- 


selves. comes 


which will 


acknowledged by themselves 


present to some degree. 


room and, under instructions from the clerk, 
takes his position with back to the honorable 
court, like so many Chinese. After fifty or 
more are so placed in a circle, great care 
being taken that each candidate has his back 
turned to the court, 'the oath is administered 
to these youthful aspirants for honors in the 
The administration of 
the oath lacks as much form and solemnity 
as the prior feature of the programme. The 
clerk inaudibly reads something which those 
on ‘the outside of the magic circle take to be 
an oath because they have elevated their 
right hands in response to a request of the 
clerk of the court. 
in are able to hear the words or understand 
the particular nature of the oath adminis- 
After the administration of the oath 
the alleged dignity of this ancient profession 
is subjected to the rudest shock of all, being 
laid prostrate under the scurrying feet of the 
now full-fledged attorneys, who, more like a 
flock of bewildered sheep than members of 


profession of the law. 


Very few of those sworn 


tered. 





the bar of the State of New York, rush in 
disorder out of the court to an ante-room, 
where a large book awaits their signatures. 
Then they depart their respective ways. 
This, in brief, is the manner in which the 
student is admitted to the bar. On the 
threshold of his profession he is taught to 
stand with his back to the court — one of the 
few relics, perhaps, of the inrpression of 
Confucius upon our English procedure. 
Doubtless it is easy to make suggestions and 
criticisms, and quite another thing to give 
the remedy, but surely some change for the 
better can be made, if only in the way of 
adding to the ceremony a few appropriate 
words from one of the judges, and the elim- 
ination of the Mongolian custom of backing 
up to 'the bench. Here and there in the 
order of ceremonies some features can be 
eliminated and others added, so that when 
the candidate finally signs the register in the 
ante-room he will feel that he has been in the 
presence of the Appellate Division, and that 
the ceremonies have been participated in by 
men, not sheep. 


We observe in a recent number of ‘the 
Central Law Journal an article, entitled 
“ Necessity for Special Plea of Payment,” by 
Archibald R. Watson. The swhject is a live 
and important one, the observations upon it” 
of special interest to New York lawyers, in- 
asmuch as the position is taken that several 
of the decisions of this State are erroneous 
on tthe point in question. The necessity for 
a special plea or answer of payment is regu- 
lated with us by statutory enactment, appear- 
ing as section 500, Diossy’s New York Code 
of Civil Procedure (1891). This section, 
which is doubtless familiar to most practi- 
tioners, provides that the answer of the de- 
fendant must contain: 1. A general or 
specific denial of each material allegation of 
the complaint controverted by the defendant, 
or of any knowledge or information thereof 
sufficient to form a belief; 2. A statement of 
any new matter constituting a defense or 
counter-claim, in ordinary and concise lan- 
guage, without repetition. The New York 
cases which are the subject of special criti- 
cism seem 'to be Lent v. New York, etc., R. 
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Co. (130 N. Y. 504), and Dry Dock, etc., Co. 
v. North and East River R. Co. (3 Misc. 
Rep. 61), though other adjudications of the 
courts of this State are cited and touched 
upon. The first of these cases was an action 
against a railroad company upon an award 
of commissioners of appraisal lands 
decides, 
primarily, not the necessity for a special plea 
of payment or a particular averment of pay- 
ment in the answer, but the necessity for an 
allegation of nonpayment in the complaint. 
But the two subjects are intimately co-re- 
lated, as is pointed out by the article in 
question, for under the Code provision cited 
new matter in an answer must be stated, and 
what is new matter depends upon the ma- 
terial allegations of the complaint, as being 


for 
taken for railroad purposes. It 


something else, not put in issue by a general 
denial. Before reviewing these cases it may 
be well ito advert to one or two of the gen- 
eral rules of pleading under the Codes, and 
the effect of a general denial, which, we be- 
lieve, may properly be regarded as settled. 
First, new matter in the answer, requiring 
special statement under the Codes, is matter 
Second, 
a general denial puts in issue such averments 
and such only as are material to the plaintiff's 
cause of action. 


not involved in the general denial. 


It is also true that whatever 
it is necessary for the plaintiff to prove to 
make out his case, it is also essential for him 
to allege in his complaint; and whatever it 
is necessary for him to allege in his com- 


plaint it is likewise imperative for him to 
prove, —if not admitted. 


Now, to return 
to Lent v. Railroad Company. This case 
decides that an averment of nonpayment is 
necessary in the complaint, but also declares 
that evidence of nonpayment is never admis- 
sible under a general denial. The following 
is the language of the court: “It does not 
admit of controversy that upon an ordinary 
contract for the payment of money nonpay- 
ment is a fact which constitutes the breach 
of the contract and is the essence of the cause 
of action, and being such within the rule of 
the Code it should be alleged in the com- 
plaint. It is said, however, that payment is 
always an affirmative defense which must be 
pleaded to be available, and hence nonpay- 





ment need not be alleged, as it is not a fact 
put in issue by a general denial. * * * 
Following ‘the rule thus established under 
the former practice, the courts have uniformly 
held since the adoption of the Code that pay 
ment must be pleaded and cannot be proven 
under the general issue.” 

statement of the rule that 


It is this general 
Mr. Watson ob 
jects to, his contention being that it ignores 
a fundamental distinction between the two 
kinds of payment before 
breach or at maturity or when due, and pay 
ment after breach, the latter variety of pay 
ment, if it may be so termed, being new 
matter, but the no conceivable 
And it must be admitted that the 
very language of the opinion just quoted to 


payment, viz., 


former in 


sense so. 


some extent bears out this contention, non- 
payment being “the essence of the cause of 
action’ in a suit on a contract to pay money 
If, then, such fact is the essence of the cause 
of action, the query naturally arises, Why is 
The 
matter, and 
therefore must be specially set wp, is not 


it not put in issue by a general denial ? 
answer that payment is new 
satisfactory, because payment is, as has been 
seen, not necessarily new matter. The case 
of Dry Dock, ete., Co. v. North and East 
River Co. (3 Misc. Rep. 61), decided by the 
New York Court of Common Pleas, drawing 
inspiration from the Lent case, holds with 
out qualification that in an action for money 
due on contract, when the complaint alleges 
nonpayment, a mere general denial raises no 
issue as to the fact of payment. 
was brought on 


This action 
“agreement called a 
lease” for an instalment of rent alleged to 
be due. 


an 


The defendant pleaded a general 
denial, and the plaintiff offered his lease in 
evidence, and there rested. The defendant 
thereupon moved to dismiss the complaint 
for defect of proof of liability under the 
lease as to the instalment of rent claimed, 
offering no evidence. But the trial court 
directed a verdict for the plaintiff, and the 
Court of Common Pleas upheld the proceed 
ing. That this strikes one as anomolous 
cannot be denied, and the author of the 
article referred to maintains that the decision 
is plainly erroneous. In his opinion, we de- 
duce from the arguments presented, the 
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plaintiff should have been required to prove | 


that the instalment had not been paid when 
due, or a breach of ‘the contract sued on. Ii 
would doubtless be competent for the legis- 
lature to say to defendants in an action, Ii 
you do not specifically set up payment in 
your answer, then no evidence of payment is 
admissible, and the omission of such an 
averment shall be taken as a confession of 
the plaintiff's cause of action where the 
breach alleged is nonpayment. But the leg- 
islature has not done this, and to the pro- 
vision as to new matter is not, apparently, to 
be attributed this effect.. Where the payment 
relied on as a defense is made after breach, 
then, beyond question, it is new matter, and 
should be specially set up under the Code 
provision cited. Where, however, payment 
is made before breach or at maturity, and in 
accordance with the terms of the contract, 
then it is certainly not new matter, and 
hence, it would seem, need not be specially 
Mr. Watson thus summarizes the 
rules on this subject as in accord with prin- 


pleaded. 


ciple 
New 
is matter in defense not involved in the issue 


and the best considered authority: (1) 
matter in the answer under the Codes 
raised by the general denial. (2) The gen- 
eral denial puts in issue all the material alle- 
gations of ‘the complaint, but only such as 
(3) Plaintiff must allege facts 
(4) In 


an action on a contract to pay money its 


are material. 
sufficient to show a cause of action. 


breach, that is, nonpayment according ‘to the 
(5) 
A general denial puts in issue nothing more 


terms of the contract, must be alleged. 


than a breach of the contract, although the 
complaint, speaking as of the time of the 
institution of the suit, may allege that the 
debt remains unpaid, because the allegation 
of continued default is not material to the 
plaintiff's cause of action, and consequently, 
as stated, is not put in issue by a general 
denial. (6) Payment after breach is new 
matter, and as such is inadmissible in evi- 
(7) 


due or at 


dence in the absence of the special plea. 
Payment before breach or when 
maturity is not new matter, and is admissible 
in evidence without special plea. (8) The 
doctrine that a general denial does not put 
the fact of payment when due or at maturity 





in issue, and, hence, that the plaintiff need 


| not prove such fact, is erroneous. 


The latter part of this last proposition is 


| the position which seems to be maintained by 


the two New York cases to which we have 


| referred, expressly by one, only inferentially, 


perhaps, by the other. 
might well 


We think the matter 
the New 
York courts and lawyers, as well as those of 


receive attention of 
other jurisdictions, which, it is charged, have 
fallen into the same error. Payment may be 
new matter, or it may not be, and upon this 
depends the necessity for a special plea. 
iibeciiessacaimag 


Fotes of Cases. 


Master and Servant — Maintaining Mail Crane 
Too Close to Railroad Track. —In Louisville & 
N. R. R. v. Milliken’s decided in the 
Court of Appeals of Kentucky, in June, 1899, it 
was held that a railroad company is liable for an 


Adm’x, 


injury to a brakeman on a freight train from com- 
ing in contact with a mail bag on a mail crane 
near the track, if the mail crane is erected closer 
to the track than is reasonably necessary to enable 
mails to be taken by the levers furnished by the 
United States government for catching the bag; 
but such an 
injury, the court should expressly instruct the jury 
that the company was not liable unless the mail 
crane was so erected. 

It was further held that whether a brakeman 
who was thus injured was guilty of contributory 
negligence in sitting on top of the car, with his 
feet hanging over the side, was a question for the 
jury; there being evidence tending to show that 
it is customary for brakemen to occupy that posi- 
tion, because impracticable for them to stand all 
the time on long runs. 

The court said in part: 

It is insisted that the proof does not show that 
his (the intestate’s) feet came in contact with the 
mail bag as he passed the crane, or that he was 
knocked off in this way. It is true he might have 
kicked at the mail bag, and so become entagled 


that, in an action to recover for 


with it, and lost his balance, but negligencé is not 
to be presumed against him. The flying up of the 
arm of the crane, and the finding of his body and 
the mail bag so near together, make it clear to us 
that his striking the bag is the cause of the fall; 
and as, when last seen, he was in a position when 
this result would naturally follow, without any 
fresh action or impulse on his part, it seems to us 
the more natural conclusion that, while sitting 
there and unconscious of the movable arm of the 
crane being pulled down, he was struck by the 
bag and knocked off. 

It is insisted for appellant that, even if this is 
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true, there can be no recovery; and we are re- 
‘ferred to the case of Sisco v. Railway Co. (145 
N. Y. 296, 39 N. E. 958) as sustaining this con- 
clusion. In that case a brakeman, while going up 
a ladder on the side of a freight car, was struck 
by the stationary arm of a mail crane and knocked 
off, receiving injuries from which he died. The 
crane in that case had stationary arms, but was 
otherwise similar to the one before us. Both are 
required to be erected by the United States gov- 
ernment so that mails can be taken by moving 
trains. In both the mail bag is required to hang 
close enough to the car that the lever or sweep 
attached to the car by the postal authorities may 
take in the bag. In that case the court, after 
showing that the contrivance was a useful one, 
which defendant had to maintain, held that there 
could be no recovery, because there was no proof 
that the crane was placed nearer the track than 
cranes upon other roads, or that it was practicable 
to place a crane at a greater distance, or to con- 
struct it with a shorter arm, and have it answer 
the purpose in view. Among other things, the 
court said: “ It was not found, nor was there any 
evidence upon which a jury could infer, that the 
crane in question could be placed any further from 
the track than it was and perform the function for 
which it was designed. The plaintiff was bound 
to show a state of facts indicating negligent con- 
struction or location, to raise a question for the 
jury upon this point. It was not sufficient for 
him to show an injury, or that operating the de- 
vice involved danger to the brakeman. He took 
the risk of all the structures necessary and rea- 
sonably adapted to the business of the railroad. 
The burden was upon him to show that the appli- 
ance, concededly useful in the business of the 
defendant, was improperly constructed or located, 
and this he wholly failed to do. Proof that it was 
dangerous was not enough. He was bound to go 
further, and show that the defendant might, by the 
use of reasonable care, have accomplished its pur- 
pose, and at the same time protected its employes 
from the danger.” 

This seems to us to be a fair statement of the 
law. But in this case there was evidence that the 
crane was not upright, but leaned towards the 
road about four inches. The swing of the arms 
and the hanging of the bag, always on the side 
next to the road, would have a tendency to pull 
the upright post over. This would throw the bag 
nearer the car, the greater the inclination became. 
It was also in proof that this crane was set some 
four and one-half inches nearer the track than 
other cranes from which the mail was taken. If 
this proof was true, this mail bag hung something 


like eight inches nearer the track than required by | 


the government; and if it had hung eight inches 
further off, from the photographs exhibited, it 
would seem that the intestate would not have 
been knocked off. We cannot, under this evi- 





dence, say that he failed to show that the defend- 
ant might, by the use of reasonable care, have 
accomplished its purpose, and at the same time 
protected its employes from the injury. There 
was therefore sufficient evidence of negligence to 
submit the case to the jury, and the court did not 
err in refusing to give the peremptory instructions 
asked for. There was proof that the duties of the 
brakemen required them to be on top of the cars, 
and that on long runs it was impracticable for 
them to stand up all the time they were on top 
of the cars, and so it was customary for them to 
sit on the side of the car, as the intestate was sit- 
ting when hurt, this being as safe a place as any 
other for the purpose. Under the proof, the ques- 
tion of contributory negligence was properly left 
to the jury. 

Appellant asked the court to give this instruc- 
tion: “ The court instructs the jury that if they 
believe from the evidence that the mail crane at 
Camden station, in the petition complained of, 
was not put closer to the track than necessary for 
the mail catcher furnished by the United States 
government to take the mail bag therefrom, then 
the mail bag being in that position was not negli- 
gence in the company, and the jury cannot find 
against the defendant on account of the position 
of the said mail crane.’ This instruction was re- 
fused, and the idea was not sufficiently presented 
by any other instruction given, as to whether the 
mail bag was in fact any closer to the track than 
required for the catcher to take it as the mail car 
passed. The evidence was very conflicting on this 
subject. If it was not, the jury should have found 
for the defendant, and they may not have under- 
stood this from the other instructions. The gov- 
ernment furnishes the lever on the side of the car. 
It requires the railroad to erect the cranes so that 
this lever will catch the mail bag. Although this 
may endanger the brakeman, and although it may 
place the crane closer to the track than really 
necessary, the railroad company is not respon- 
sible; for it has no power to make the levers on 
the car longer, or to prescribe when the mail shall 
be hung on the crane. 

The court also erred in allowing proof to the 
jury of the unusual speed of the train at the time 
of the accident. Appellant has a right to run its 
train at any rate of speed it chose, and if, from 
the oscillation of the train, the intestate’s feet were 
swung out in contact with the mail bag, by reason 
of the unusual speed of the train, this was one of 
the risks incidental to the business in which the 
intestate was engaged, which he assumed in enter- 
ing the service. The court should have told the 
jury that the intestate, when he engaged in the 
service of appellant as brakeman, assumed all the 
risks usually incidental to the business, and, if by 
reason thereof he received the injury, there could 
be no recovery. If the oscillation of the train 
caused him to strike against the mail bag, and to 
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be knocked off, this would be one of the risks 
incidental to the service, unless the crane was 
closer to the track than it should reasonably have 
been placed for the lever on the car to catch the 
bag, and but for this the accident would not have 
occurred. On another trial appellee should intro 
duce in chief all her evidence tending to show how 
the injury occurred or negligence on the part of 
the appellant, and the evidence in rebuttal should 
be confined to matters brought out by the evi- 
dence for the defense. 

The court erred in allowing testimony that it 
was not improper or an act of carelessness for a 
brakeman to sit on top of a car at the side, with 
his feet hanging down. In Coasting Co. v. Tol 
son (139 U. S. 551, 11 Sup. Ct. 653) the United 
States Court said: ‘ The 
whether the place where the plaintiff stood.on the 
wharf was reasonably safe was one of the ques- 
tions to be determined by the jury, depending on 


Supreme question 


common knowledge, and requiring no_ special 
training or experience to decide, and upon which, 
therefore, no opinions of witnesses were admis- 
To same effect see 1 Whart. Ev. (section 


It was proper to prove by the witnesses 


sible.” 
509). 
what the custom was in regard to sitting on the 
side of cars, and all facts known to the witnesses 
showing the reasons for it. But the conclusion 
whether it was proper or improper for a brakeman 
to ride in this way on the side of a rapidly moving 
train, considering the objects along the side of the 
track, and the other dangers incident thereto, was 
a question for the jury, to be determined by com- 
mon knowledge and observation, and not from 
the opinion of witnesses, to whose judgment the 
jury might defer, instead of exercising their own, 
as the law contemplates they should do. 


Real Estate Brokers — Exchange of Property 
Right to Commission. —In Friar v. Smith, de- 
cided by the Supreme Court of Michigan in June, 
1899, it appeared that on an issue whether real 
estate brokers, suing to recover a commission for 
effecting an exchange of property, who had stipu 
lated for a commission from both parties, were 
agents for both parties, so as to forfeit their right 
to compensation, or merely middlemen, the conrt 
charged that no recovery could be had if the con- 
tract was one of agency, instead of that of middle- 
men: that the brokers claimed that all they agreed 
to do was to find a man willing to make the trade, 
and that defendant claimed that they agreed to 
take the property and do the best they could with 
it, and that, if defendant’s contention was true, 
the brokers could not recover commissions, un- 
less defendant knew, before employing them, that 
they had stipulated for commissions from the other 
party. It was held that the instruction was suffi- 
cient. 

The court said in part: 


The plaintiffs are real estate brokers. This ac- 








tion is brought to recover a commission claimed 
to be due from defendant for introducing him to 
another customer of plaintiff’s with whom defend- 
ant made an exchange of property. The plaintiff 
James Friar, on the trial at the circuit, testified 
that he told the defendant that he had certain 
farms in his hands which the owner desired to 
exchange for city property, and that defendant 
agreed with him that, if he (Friar) would bring 
him (defendant) a customer with whom he could 
make a deal, a commission would be paid. The 
witness also testified that the defendant was at the 
time informed that the plaintiffs also expected a 
commission from the other party to the transac- 
tion. This testimony was corroborated by other 
witnesses. It appeared in the case that the plain- 
tiff James Friar had given a somewhat different 
version of the transaction in the justice court; 
that he omitted to state that defendant was in- 
formed that plaintiffs expected a commission from 
the other party; and that he testified in justice 
court that defendant’s promise was to pay a com- 
any who made a deal for him. 
The defendant denied any agreement to pay com- 
missions at all, and denied that he was told that 
plaintiffs were to receive a commission from the 
other party to the trade. It appeared that plaintiff 
subsequently introduced to defendant one Han- 
rahan, who owned two farms near Grand Rapids, 
and that an exchange was made by defendant of 
his property for one of these farms. The witness 
James Friar testified that his arrangement with 
Hanrahan was identically the same as with defend- 
ant. 
two-fold: (1) That he made no agreement to pay 
commissions, but dealt with plaintiffs as agents of 
Hanrahan; (2) that, if the jury should find an 
agreement pay commissions, the evidence 
given in justice court by plaintiff disclosed a con- 
tract against public policy, and that for this reason 
plaintiff was not entitled to recover. 

A number of exceptions were noted to rulings 
on admission of testimony, which we have exam- 
ined, but do not discuss at length, as we are con- 
vinced that no damaging error was committed in 
this regard. The rules of law applicable to this 
class of cases are briefly stated: (1) An agent to 
sell may not become the agent of the purchaser, 
nor may an agent to buy become the agent to 
sell, unless the principals are duly acquainted with 
the fact that the agent is acting in such dual capa- 
city (Mechem, Ag., § 943; Scribner v. Collar, 40 
Mich. 375: Leathers v. Canfield, [Mich.] 75 N. W. 
612). (2) If, however, both principals, with full 
knowledge, consent that the agent act on behalf 
of both, the agreement for compensation is bind- 
ing. See cases cited above. (3) Defendant, who 
knows that his agent expects a commission, may 
defeat recovery by showing that the other prin- 
cipal of the agent is unaware of the fact of such 
double agency, and this on the ground that the 


mission to one 


The defendant’s contention apparently was 


to 
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parties have engaged in a transaction against pub- 
lic policy. The law will not enforce their con- 
tracts, but will leave them where it finds them 
(Rice v. Wood, 113 Mass. 133; Rice v. Davis, 136 
Pa. St. 439, 20 Atl. 513; Everhart v. Searle, 71 Pa. 
St. 256). (4) But there is another class of cases, 
in which the broker is not employed to negotiate 
a sale or purchase, but simply to bring two parties 
together and permit them to make their own bar- 
gain. In such case he is a mere middleman, and 
may recover an agreed compensation from either 
or both, though neither may know that compensa- 
tion from the other is expected. This is on the 
ground that such an employment does not place 
the broker in a position where he can sacrifice the 
interests of his principal, and because he is not, as 
agent of the owner, bound to secure the best price 
obtainable, or, as agent of the buyer, to purchase 
at the least price at which the property can be 
bought, as in such case he has nothing to do with 
fixing the price. Neither party has contracted for 
his skill, knowledge or influence, and he stands 
entirely indifferent between them (Mechem, Ag., 
§ 973; Ranney v. Donovan, 78 Mich. 318, 44 N. W. 
276; Montross v. Eddy, 94 Mich. too, 53 N. W. 
916; Rupp v. Sampson, 16 Gray, 398; Orton v. 
Scofield, [Wis.] 21 N. W. 261). The pivotal ques- 
tion in this case is whether the plaintiff brought 
himself within the rule last above stated, and 
whether the charge of the court fairly presented 
the question to the jury. 

After presenting plaintiffs’ theory to the jury, 
the circuit judge charged as follows: “ There has 
been considerable said in your presence about 
agency. Now, under the defendant's theory of 
this case, the claim is that the contract, if one was 
made between the parties, was one of agency, and 
not, as the plaintiffs claim, one that would consti- 
tute them middlemen. The law does not recog- 
nize the liability of either party to such an agency 
as defendant claims was the case. A man cannot 
act for the best interests of his principal in that 
manner; that is, as the agent of both parties, 
where he or the agent has to do the work — 
effect the exchange. Therefore, the law holds it 
is against public policy to permit a recovery by an 
agent for a compensation for making an exchange 
of property from either the grantor or the grantee, 
unless such party from whom he seeks to collect 
had full knowledge of such double agency at the 
time he employed the agent. The rule of law on 
this subject is the same to-day as it was in Jeru- 
salem 2,000 years ago. A man cannot serve two 
masters at the same time, especially where their 
interests are diametrically opposed; and if you 
find that the contract that was made was one of 
agency instead of that of middlemen —that the 
plaintiffs were to make the trade instead of the 
parties — then plaintiffs are not entitled to re- 
cover. Now the plaintiffs claim in this case is 
that they did not agree to do anything for the 





defendant; but they allege that the defendant 
agreed that if they did do certain things — that is, 
bring to the defendant a man with whom he could 
trade his property for a farm —then, in that 
event, the defendant would pay the plaintiffs a 
commission therefor. This distinction of the 
claims of these two parties is well defined, and it 
is for you to determine which theory is true; that 
is, whether or not the defendant agreed to pay 
the plaintiffs for bringing to him a man with 
whom he could trade, they to do nothing in the 
matter, or whether or not the defendant agreed 
that they (the plaintiffs) should make the deal, as 
they term it—the trade or exchange —in which 
event they would be his agents, instead of middle 
men, doing nothing between them. 
to understand that distinction. 
tion in this case. 


I want you 
That is the distine- 
Which is true? If it is as the 
plaintiffs claim, then they are entitled to recover. 
If it is not as they claim — if the contract was not 
made as they claim —then they are not entitled 
to recover. If the alleged agreement had been 
that the plaintiffs agreed with defendant that they 
would take his property, and do the best they 
could to find a purchaser for it by way of sale or 
exchange, and actually did find Hanrahan, and 
negotiate the exchange with him—make the trade 
or deal, as they term it —then that would have 
constituted an agency —an agreement to do some- 
thing; and if they were to receive a commission 
from Hanrahan as well as from Smith, then in 
that event the law would not allow them to collect 
from either Smith or Hanrahan, unless the party 
sued had full knowledge of such double agency 
prior to the sale or exchange.” Various clauses 
of this instruction are criticized, but on full con- 
sideration we are all agreed that the jury could 
not fail to understand from the instructions that 
the plaintiffs were only entitled to recover in case 
it was found, as a fact, that they contracted only 
to bring the parties together, and that if this en- 
gagement was made to make the deal they could 
not recover. 


—_»—_—__——_ 


*RIGHTS OF AMERICAN GIRLS WHO 
MARRY FOREIGNERS. 


By Crark BELL. 


HERE is a wide difference in the state of the 
law of the United States, as held and admin 
istered here, in respect to the question of denation- 
alization and expatriation, and as held in Great 
Britain, and indeed of most of the countries of 
continental Europe. A contrast. drawn between 
the law, as held in Great Britain, respecting the 
question of nationality and 
American lady who marries 


citizenship, of an 
an Englishman and 


* Advance sheets Medico-Legal Journal, New 
York. 
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resides in England, and that held by the American 
courts, will be of interest to a large number oi 
American families who have made such alliances 
abroad. 


Tue Law In Great BriraIn. 


By the law of England an English-born subject 
owes perpetual allegiance to the British crown. 

Cases are reported in the British parliament 
papers where the rights of a British-born widow 
of an American or other foreign-born husband, 
alter the dissolution of their coverture have been 
recognized, and held that they have the right to 
elect to claim the benefit of their British birth and 
citizenship, and that if they did so elect and claim, 
that they must be treated and protected by the 
British government as British subjects. 

Notwithstanding the rule of the English common 
law, it was understood and recognized in England 
that a British girl, marrying an American or other 
foreigner, and going with her husband to reside 
in his country, became by the act of marriage and 
foreign residence a subject of the 
which her husband was a citizen. 

No law, however, was passed upon the subject 
until the 18th day May, 1870, when Great 
3ritain for the first time distinctly and legally 
recognized the expatriation of a British subject, 
by the Naturalization Act passed on that day, 
recognizing the right of an English-born woman 
to expatriate herself by marriage to the subject of 
a foreign country. 

Part I, section 10, provides as follows: “ A mar- 
ried woman shall be deemed to be a subject of the 
State of which her husband is, for the time being, 
a subject; ’’ and part II provides, “that a British- 
born woman may at any time, after her widow- 
hood, regain her lost citizenship by complying 
with the provisions of the act.” 

Many, and indeed most, of the continental codes 
of Europe contain similar provisions, and the Eng- 
lish rule, as modified by the Naturalization Act of 
May 12th, 1870, is very generally regarded, both 
in Great Britain and upon the continent, as their 
international law upon the subject. 

This act distinctly recognizes the expatriation of 
a British-born girl, by marriage to a citizen of a 
foreign country, residing abroad, and clearly 
recognizes the denationalization of the British 
subject, without any declaration or renunciation, 
and treats the marriage as such an act, on the part 
of the wife, as to terminate her rights as a British 
subject, and recognizes her as a subject of her 
husband’s country, if she, on or after marriage, 
goes there to reside. 

It, however, clearly provides how, after the 
death of her husband, by complying with the 
terms of the act of 1870, she may again become a 
British subject and be restored to all the rights 
which the British subject enjoys to the protection 
of that government. 


country of 


of 





Tue Law 1n AMERICA. 


The law in the United States of America is, 
under the American Constitution and decisions, 
quite different. 

By the fourteenth amendment to the Constitu- 
tion of the United States, all persons born or 
naturalized in the United States are declared citi- 
zens of the United States. 

While article 1 of section 8, paragraph 4, of the 
instrument, confers upon congress the power to 
establish uniform rules of naturalization, under 
which power congress has passed several acts to 
carry this paragraph into effect, no act has ever 
been passed by congress, either permitting, recog- 
nizing or providing for denationalization. 

The Constitution of the United States is abso- 
lutely silent on the subject of expatriation; but 
the Supreme Court of the United States, under 
the powers conferred by the Constitution, has 
passed upon the question and decided it, so that 
it is the settled law of the country, best stated and 
summed up by Chancellor Kent, after an exami- 
nation of the cases of Chirak v. Chirak Lessees 
(Wheaton, 220), Santissima Trinidad (Wheaton, 
283), the charming Betsy (2 Cranch) and other 
cases, as follows: 

“The better opinion would seem to be that a 
citizen cannot renounce his allegiance to the 
United States without permission of the govern- 
ment to be declared by law, and as there is no 
existing legislative regulation on the case, the rule 
of the English common law remains unaltered.” 
~The principle underlying this opinion was, that 
under the Constitution and laws of the United 
States, the power to denationalize a citizen rested 
in congress alone, because only that department of 
the government had the power to denationalize; 
and up to the time of the passage of the British 
Naturalization Act of May 12th, 1870, the Ameri 
can congress had never enacted any law author- 
izing the expatriation of an American citizen by 
virtue of a foreign marriage; nor has it since. 

It is and has been settled law in the United 
States of America that an American woman does 
not change her nationality by marrying an alien, 
and it has been already held that an alien woman, 
who is the wife of a foreigner not a citizen of the 
United States, may become an American citizen 
by naturalization, and her husband remain a for 
eigner, and that this can be done by her without 
the consent of her husband. 

The line of decisions is unbroken that an Ameri- 
can woman cannot and does not lose her citizen 
ship by contracting a foreign marriage. In Proest 
y. Cummings (16 Wendell, 616-626) it was held, 
Judge Nelson, afterwards chief justice of the 
United States, writing the opinion, “that in’ the 
act of congress, known as the Naturalization Act. 
the words, ‘any alien, being a free white person,’ 
included an alien married woman, and that an 
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alien wife might be naturalized without the con- 
sent of her husband.” 

As an example, the celebrated case of Florence 
E. Maybrick. It is clear that, under American 
law, Mrs. Maybrick never lost her American citi- 
zenship by her intermarriage with Mr. Maybrick. 
She has always, by our laws and under our Con- 
stitution, remained an American citizen, and has 
not and could not, under American law, lose her 
citizenship. 


By the act of congress, approved July 27th, 1868, 
section 3, it was provided as follows: 

“And be it farther enacted that whensoever it 
shall be made known to the president that any 
citizen of the United States has been unjustly 
deprived of his liberty, by or under the authority 
of a foreign government, it shall be the duty of 
the president forthwith to demand of that govern- 
ment the reasons for such imprisonment, and if it 
appear wrongful and in violation of the rights of 
American citizenship, the president shall forthwith 
demand the release of such citizen, and if release 
so demanded is unreasonably delayed and refused, 
it shall be the duty of the president to use such 
means, not amounting to acts of war, as he may 
think necessary to obtain or effect release.” 


It is perhaps not surprising that our secretary 
of state, Mr. Blaine, in his correspondence with 
the British government in regard to the release of 
Mrs. Maybrick, being very likely unfamiliar with 
the law of the United States on the subject, fell 
into the error of supposing that the codes of con- 
tinental Europe and the statutes and laws of Eng- 
land governed in the cases of American-born 
women marrying British subjects, and that it did 
not occur to him to take the advice of the law 
officers of our government upon the questions, 
which have a very peculiar and extraordinary im- 
portance in the United States, from the fact that 
so large a number of American-born women have 
intermarried with foreigners whose rights, under 
the American Constitution and laws, the Ameri- 
can government is bound to protect under the act 
of July 27th, 1868, as above referred to. 


There can be not the slightest question under 
the settled facts in this case of Mrs. Maybrick, 
had they occurred to any British-born woman 
marrying here, convicted of a crime and impris- 
oned here, after the death of her husband, claim- 
ing the interposition of the British government, 
and claiming British citizenship, which claim had 
been forwarded by the American government to 
the British government, and which had obtained 
the recognition of the British parliament or of the 
officers of the British government, as exists in 
the case of Mrs. Maybrick, these facts would be 
conceded by her majesty’s home secretary to have 
established the right of her claim to English citi- 
zenship, and under English law, and that it would 
be impossible to maintain, in that case, that Mrs. 
Maybrick was not an American citizen. 








She should be so recognized under the act of 
May 18th, 1870, even under English law, because 
from Woking prison Mrs. Maybrick addressed a 
letter to the American minister, Mr. Robert Lin- 
coln, in 1892, requesting him to forward it to the 
president of the United States, claiming American 
citizenship, and asking the intercession of the 
American government in her behalf. This letter 
was sent from the prison at Woking to the Eng- 
lish home secretary in London. The home office 
sent it to the foreign office, and this application 
from Mrs. Maybrick claiming the intercession of 
the American government in her behalf was for- 
warded by the English home office to the Ameri- 
can embassy in London, where it was received 
and is on file, was replied to and acted upon by 
the American minister at London, who wrote 
Mrs. Maybrick that he had forwarded a copy of it 
to the American state department, at Washington, 
on August 16th, 1892, and it was the basis of the 
later intervention on the part of the American 
government officials. 

Again, in November, 1894, Mrs. Maybrick ad- 
dressed a memorial to the American president, 
Mr. Cleveland, asking the intervention of the 
American government in her case, claiming to be 
an American citizen, which was acknowledged by 
Secretary Uhl in April, 1895, to her, stating that 
instructions had been sent to Mr. Bayard, the 
American ambassador; and this memorial was 
made the basis of the action of the house of repre- 
sentatives of April 5th, 1896, and resulted in the 
message of President Cleveland, of April 3oth, 
1896, which was a recognition by the American 
government and the American congress of the 
American citizenship of Mrs. Maybrick. 

The American-born wife of a foreigner, not a 
citizen of the United States, residing abroad with 
her husband, has the right, under American law, 
to claim her American citizenship. 

While this right would probably be denied dur- 
ing coverture, in England and in many European 
countries, it still exists under American law. 

In Great Britain, under the act of 1870, the right 
of restoration under the act could only be invoked 
after the death of the husband. 

It would be safe advice to every American-born 
widow of a foreigner to claim her American citi- 
zenship, as was done by Mrs. Maybrick, for its 
effect upon the question as it related to the law 
of the country where her husband had resided, 
because by the law of that country, she, having 
been regarded by the act of her marriage and 
residence as a subject of that country, should 
make such a record, as was done by Mrs. May- 
brick in England. The questions involved are 
very important. They are not confined to criminal 
cases, but they are broad and far-reaching, and 
involve, in cases of marriages, rights of children 
and property, both in the United States and in all 
countries with whose subjects American girls 
intermarry. 
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WHAT CONSTITUTES A WAGERING POL- 
ICY OF LIFE ASSURANCE. 


N confirming the judgment handed down some 
time ago by the Supreme Court, the Privy 
Council yesterday decided an insurance case of 
considerable importance in the action of Anctil 
against the Manufacturers Life Insurance Com- 
pany. The outcome of this case is of great inter- 
est to the public generally in that it determines 
what constitutes a wagering policy in the eyes of 
the law. 

At the argument before the Privy Council, the 
Hon. Charles Fitzpatrick, Q. C., M. P., solicitor- 
general, appeared for the appellant, Anctil, and 
the Hon. Thomas Chase Casgrain, Q. C., M. P., 
of the firm of McGibbon, Casgrain, Ryan & 
Mitchell, Montreal, and A. M. Grier, Esq., of the 
firm of Beatty, Blackstock & Nesbitt, Toronto, 
appeared for the respondent company. 

The action was instituted as far back as 1895. 
The plaintiff sued for $2,000, amount of a policy 
issued by the defendant company, upon the life of 
one Antoine Pettigrew, of Riviere du Loup. By 
the terms of the policy the insurance appeared to 
have been taken out by Pettigrew in his own 
name, and to have been made payable to the 
plaintiff. The defendant pleaded, first, that the 
policy was a wagering one and colorably taken out 
by Pettigrew, and was in reality applied for in his 
name, obtained and kept in force by the plaintiff, 
Anctil, for purposes of speculation, and, second, 
that it was issued upon false representations on 
material points. 

The plaintiff answered these contentions by af- 
firming that the assurance was in reality effected 
by Pettigrew on his own life, and that the policy 
had, by its terms, become incontestable, owing to 
the lapse of one year from the date of its issue. 

The wagering character of the policy was shown 
by the following facts, which were clearly estab- 
lished at the trial by the findings of the jury and 
Anctil’s own admissions: 

At the time of the application for insurance, and 
afterwards, Pettigrew was a poor man, without 
means and unable to pay the premiums. He was 
no blood relation of Anctil, and was only a remote 
relative of the latter’s wife. Pettigrew owed 
Anctil nothing at the time he made the applica- 


tion, and Anctil had then no pecuniary or other 
Pettigrew never had the inten- 


interest in his life. 
tion of insuring his life and paying the premiums; 
on the contrary, he only executed the application 
upon being assured that Anctil would pay the 
premiums and become the payee of the policy. 
Moreover, Anctil agreed previously to the appli- 
cation to defray all premiums on condition that 
the policy be made payable to him, and he partici- 
pated in the application by entering into a con- 
temporaneous agreement to give Pettigrew what 
he needed provided the policy should be so issued. 
Anctil, moreover, admitted that he never regarded 
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the policy otherwise than as a way to economize 
on his part. 

These facts showed clearly that the undertaking 
by Pettigrew to pay the premiums was only color- 
able, and was devised to mask the fact that Anctil 
intended to pay the premiums in return for receiv- 
ing the benefit of the policy, and that he was, at 
and before the inception of the policy, the sole 
party interested. 

Before the institution of the action the company 
had offered to refund Anctil the premiums paid, 
but he had refused to accept them. 

The action was originally tried on May 12 and 
13, 1896, at Fraserville, before Mr. Justice Cimon 
and a jury. Both the plaintiff and the defendant 
company moved for judgment, and the defendant 
company alternatively for a new trial before the 
Superior Court sitting in review at Quebec, which 
rendered judgment on November 30, 1896, dis- 
missing the plaintiff's motion for judgment and 


| granting the defendant's motion for a new trial. 


The plaintiff appealed to the Court of Queen’s 
Bench at Quebec, and that court reversed the 
judgment of the court of review, and granted the 
plaintiff's motion for judgment. 

The defendant company then appealed to the 
Supreme Court of Canada with the result that the 
judgment of the Court of Queen’s Bench was re- 
versed and judgment ordered to be entered in the 
Superior Court for the defendant company. 

The whole subject of wager policies has been 
considered and discussed with much detail by the 
judges engaged upon the case. 

The Supreme Court had no hesitation in hold- 
ing that Anctil’s want of interest in Pettigrew’s 
life rendered the insurance thereby effected abso- 
lutely null and void. 


The court declared that it is for reasons of pub- 
lic order that article 2590 of the Civil Code enacts 
that “the insured must have an insurable interest 
in the life on which the assurance is effected.” 
Such provision of law is to prevent traffic in hu- 
man life —it is to prevent murder for gain. 

As Chief Justice Dorlon said in Vegina v. The 
New York Life Insurance Company, referring to 
the same article, no consent of the agent, nor even 
of the company itself, could validate a contract in 
violation of a law founded on public policy. 

The Supreme Court found that by the terms of 
the policy it was entered into by the plaintiff in his 
own name and for his own benefit, and that it was 
never intended by him that it should be other- 
wise, and that in consequence Anctil had no in- 
surable interest in the life of Pettigrew, and the 
policy was declared to be a wagering one, and, 
therefore, null and void. 

The Supreme Court further held that the con- 
dition in a policy of life insurance by which the 
policy is declared to become incontestable, upon 
any ground whatever, after the lapse of a limited 
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period, does not make the contract binding upon 
the insurer in the case of a wagering policy. 

The judgment as rendered by the Supreme 
Court has now been finally confirmed by the Privy 
Council. — Montreal Gazette, July 26, 1899. 


——_—_- > — -—— 


ONTRACTING UNDER ASSUMED NAMES. 


N Gordon v. Street a question was raised on 
l which, except as regards contracts of sale, 
there is not much authority —viz., what right 
there is, in the absence of fraud, of rescinding an 
agreement made under a mistake as to the other 
party’s identity. The defendant had obtained a 
loan from, and given a promissory note to, the 
plaintiff, a notorious money-lender, who had as- 
sumed the name of Addison for the purposes of his 
business. Subsequently, when the defendant 
found out who his creditor really was, he claimed 
to be entitled to repudiate the contract, on pay- 
ment of the money actually advanced with a rea- 
sonable sum by way of interest. For a rule of 
general application in cases of mistake reference 
was made to Smith v. Wheatcroft (47 Law J. Rep. 
Chance. 745; L. R. 9 Chane. Div. 223). There Mr. 
Justice Fry, following a principle laid down by 
Pothier in his “ Traité des Obligations,” held that 
an error as to the person with whom a contract is 
made annuls the contract when personal consider- 
ations enter into it, but not when the party who 
seeks to repudiate it would have been equally will- 
ing to contract with any other person. The Court 
of Appeal seems to have approved of this decision. 
They would apparently have held, if on their view 
of the case it had been necessary —and held 
rightly, we think—that the character of the 
money-lender, at whose mercy the borrower would 
needs be in case of default, might in a particular 
case influence the latter when he came to decide 
whether he would have the former for a creditor. 
Yet great caution would have to be used in apply- 
ing this principle. To allow the borrower to 
rescind his contract, unless on the clearest proof 
that he was influenced by not knowing who the 
lender really was, would only be to encourage the 
dishonest repudiation of agreements. The jury, 
however, found that the plaintiff had fraudulently 
concealed his identity, and thereby induced the 
defendant to enter into the contract, and it was on 
this finding that the ultimate decision was based. 
The plaintiff contended that such a fraud was not 
material to the contract. When the day of pay- 
ment came, said his counsel, the defendant would 
by law have to pay the agreed sum to the person 
to whom he had contracted to pay it, and it mat- 
tered not to him who that person was. The court, 
however, held that the question was not whether 
the fraud was material to the contract, but whether 
it was “ material to the inducement which brought 
about the contract.” The gist of their judgment 
is that a party who has practised deception for a 





particular end, which he has obtained by means of 
the deception, cannot be allowed to speculate or 
argue about the materiality of his fraud. A lower 
legal standard of morality would fall short of what 
common honesty requires. 

The point whether there was any evidence of 
fraud to go to the jury seems to have received less 
attention than it deserved. The plaintiff was car 
rying on a lawful business. There is no illegality 
in trading under an assumed name, and in making 
a contract of this kind there can be no duty to 
Therefore 
it may fairly be argued that such non-disclosure 
(no information being desired on the subject) 
fraudulent concealment 
Apparently the decision has been understood in 
some quarters to mean that any contract with a 
money-lender trading under an assumed name can 
be set aside. The court did certainly not go as far 
as this. However, if Lord James’ Money-lending 


disclose the fact that one is so trading. 


was no evidence of a 


Bill becomes law, every contract for the repayment 
of money made with a money-lender who does not 
carry on business in his own name will in future 
be void. — Law Journal (London). 


TWO TYPES OF JUDICIAL OPINION. 


WO eminent Massachusetts jurists, now on the 
bench, illustrate in their written opinions two 
widely contrasted forms of judicial utterance, says 
the New York Law Journal. The opinions of Mr. 
Justice Gray, of the Supreme Court of the United 
States, are very voluminous. The reader may 
safely rely upon his having cited every authority 
of importance bearing upon a case in which he 
writes. Moreover, the previous decisions are not 
shoveled in indiscriminately with the cheap affec- 
tation of erudition characteristic of ambitious but 
dull judges. The current of authority is system- 
atically marked out, and the cases of great signifi- 
cance are conscientiously analyzed and_ their 
precise bearing and weight indicated. Finally, 
there is displayed original reasoning power of a 
high order, which enables the author not only to 
classify and assimilate, but also to evolve practical 
conclusions, which always command respect and 
usually concurrence of conviction. Mr. Justice 
Gray’s opinions are scientific, legal essays, taking 
the case at bar as a timely text, and in the end 
deciding it. These compositions undoubtedly be- 
long to what may be called the old school of 
judicial composition. They hark back to earlier 
American times, when the volume of litigation was 
small, but judges had all the time there was, and 
when the distinguishing of inapplicable English 
precedents and the creation of an American juris- 
prudence, founded upon, but not identical with, 
the English common law, were important judicial 
functions. The greatest quality of John Marshall's 
genius was his instinctive perception of what 
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should be taken and what should be modified or 
left. 

The opinions of Mr. Justice Holmes, of the 
Supreme Judicial Court of Massachusetts, unlike 
those of Mr. Jusfice Gray, are cast upon the Eng- 
lish judicial model. He takes it for granted that 
his readers know or will look up the general law 
of the subject down to date, and considers only 
such cases as may directly affect the point at issue. 
To show with what acuteness he discriminates and 
selects would be entirely superfluous. Though on 
the great question of the proper attitude and policy 
of American courts toward “Labor” 
controversies we radically disagree with him, we 
heartily admire his judicial strength and usual 
sanity of view, being the joint product of well- 
digested learning and thoughtful common sense. 

As to the respective types of judicial opinion, 
the one for which Mr. Justice Holmes stands‘is to 
be recommended as a general model. In such a 
tribunal as the Supreme Court of the United 
States, which, for the Federal courts and for many 
classes of litigation arising in State courts, exer- 
cises final appellate jurisdiction, an exhaustive his- 
torical and analytical essay is sometimes legitimate 
Occasionally also in supreme State 

a production may be desirable. 


so-called 


and valuable. 
tribunals such 
But, for the ordinary run of cases, it behooves a 
judge to begin where his predecessors left off and 
go on from that point. Only by following this 
method can the appalling increase of volume of 
the reports be kept down. Too many long opin- 
ions are merely padded for pedantic display, or 
represent the result of the judge’s study of prin- 
ciples that are really trite, but happened to be 
unfamiliar to him. 


> —--—— 


KILLING OF CHILDREN AT RAILROAD 
CROSSINGS — CONTRIBUTORY NEGLI- 
GENCE OF SERVANT DRIVING FATHER’S 
WAGON-SCOPE OF SERVANT’S EM- 
PLOYMENT. 


HE Supreme Court of Pennsylvania has re- 
cently passed upon an interesting case involv- 
ing the right to recover for injuries to children 
while riding in a vehicle driven and controlled by 
an adult (Faust v. Phil. & R. R’y, 43 Atl. R. 329). 
It was held that where a servant, without author- 
ity of his master, takes the children of his master 
in a wagon in which he delivers his master’s goods, 
and the children are killed by an accident at a 
railroad crossing through the negligence of the 
railroad company and the contributory negligence 
of the servant, such contributory negligence does 
not bar recovery by the master against the railroad 
company for such negligence. 

The opinion of the trial court on a motion for a 
new trial was quite voluminous, and the Supreme 
Court practically affirms a judgment holding the 
railroad company liable upon such opinion below. 








The court distinguishes the case from that of 
Quinn v. Power (87 N. Y. 535), in which the pilot 
of a ferryboat took on a passenger, without com- 
pensation, to put him on his boat in a tow passing 
upon the river, on the ground that in such case 
the pilot was acting within the scope of his author- 
ity in the prosecution of his master’s business, 
while in the Pennsylvania case under discussion 
the taking of the plaintiff's children to ride was, 
as the jury found, without plaintiff's authority and 
purely upon the servant’s initiative. The Pennsyl- 
vania court said in part: 

“In the present case the taking of the children 
by Hiester was something entirely disconnected 
with the master’s business, of no possible benefit 
to it, and unless authorized, expressly or im- 
pliedly, by the plaintiff, wholly beyond the scope 
of Hiester’s employment and discretion; in short, 
the exact opposite of the case just referred to 
(Quinn v. Power, supra), and within the grounds 
there recognized as exempting the master from 
liability. If, however, Hiester’s act in taking the 
children was not done in the plaintiff's business 
or by his authority, and was not within the scope 
of the servant’s employment or the line of his 
duties, then ‘he was not at the time in charge of 
the children, or acting with reference to them, as 
the plaintiff's servant; and the plaintiff therefore 
would not be affected, so far as the injury to them 
is concerned, with Hiester’s negligence, under the 
doctrine apparently deducible from the reasoning 
in Railroad Co. v. Mahoney (57 Pa. St. 187) and 
Railway Co. v. Caldwell (74 Pa. St. 421). These, 
it is true, were suits brought in behalf of the in- 
jured children, not of the parents. But in the 
former case it appeared that the child had been 
taken up by an aunt, and that her incaution con- 
tributed to the accident, while in the other it was 
shown that 
panion did so; and in both, just as though the 
suits had been brought by the parents (compare 
Railway Co. v. Schuster, 113 Pa. St. 412, 2 Atl. 
269, and Smith v. Railway Co., 92 Pa. St. 450), the 
fact that they had not placed the children in 
charge of these persons was emphasized as 
There does not appear to be much rele- 
vancy to this case in the principle applied in Bor- 
ough of Carlisle v. Brisbane (113 Pa. St. 544, 551, 
6 Atl. 372), Finnegan v. Foster Tp. (163 Pa. St. 
135, 130, 29 Atl. 780) and similar cases. The suit 
is not brought by any one representing the chil- 
dren, and therefore the fact that, in such a suit, 
Hiester’s could 
them, is not controlling. 


the recklessness of an older com- 


decisive. 


negligence not be imputed to 
The question is whether 
it is to be imputed to the father, and the answer to 
that question, as has been seen, depends, not upon 
the mere circumstance that Hiester was the plain- 
tiff’s driver, and as such in charge of the team. 
but whether he was the plaintiff’s driver for the 


purpose of taking the children for a drive, and 
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thus, in respect of them, acting as the plaintiff's 
servant.” 

In Metcalfe v. Rochester R’y (12 App. Div. 
147), the curious result was reached by the Appel- 
late Division, New York Supreme Court, Fourth 
Department, in an action brought in behalf of a 
child, that the negligence of the driver of a vehicle 
in which the child was riding was imputable to the 
child, although it could not have been imputed to 
an adult passenger under similar circumstances. 
This latter deciston purponts to have been made 
on authority, but, with all due respect, we think 
the learned court misconceived the necessary in- 
ferences to be drawn from some of the authorities 
cited. (See an editorial on “* An Extreme Appli- 
cation of the Doctrine of Imputed Negligence,” 
discussing this decision, N. Y. L. J., February 1, 
1897.) In the Pennsylvania case, as the father him- 
self was the real party in interest, it can hardly be 
said that it was unfair to allow the question of his 
right to recover to turn wpon whether there had 
been contributory negligence, with which he was 
chargeable, according to the general doctrine of 
master and servant. Of course, this theoretica! 
disposition of the matter is open to the criticism 
that the children were treated in much the same 
manner as property belonging to the father. But 
such objection would seem to be merely senti- 
mental in consideration of the fact that the only 
purpose of the suit was for indemnity for the 
father’s own pecuniary loss. — N. Y. Law Journal. 


——__ 


OCEAN CABLES IN WAR-TIME. 


URING the late war the Americans cut the 
cable connecting Manila with Hong Kong, 

and the French cable in Cuban waters off the port 
of Caimanera. This was at once denounced, by 
the French press especially, as unwarranted by 
the law of nations, and as being a positive viola- 
tion of the rules of modern warfare. The charge is 
absolutely belligerent certainly 
cannot be denied the right to prevent his enemy 
from communicating with the outside world. The 
suggestion has been often made that ocean cables 
should not be interfered with in time of war, but 
should be neutralized by agreement of the nations. 
President Buchanan made such a suggestion as 
early as 1858 when the first Atlantic cable was 
In his reply to Queen Victoria’s message of 
good-will, Mr. Buchanan said: “ Will not all 
nations of Christendom spontaneously unite in the 
declaration that it (the cable) shall be forever 
neutral, and that its communications shall be held 
sacred in passing to their places of destination, 
3?" But this agree- 


groundless. <A 


laid. 


even in the midst of hostilities? 
ment, which Mr. Buchanan 30 years ago supposed 
the nations would so spontaneously enter into, 
does not yet exist. 

The war with Spain is the first war, so far as the 
writer is aware, in which a belligerent has found 





it necessary to cut an ocean cable. That the cables 
were likely to be so interfered with appeared 
probable at the very outbreak of hostilities. Mr. 
Balfour was questioned on the subject inthe 
British house of commons as early as April 26, 
the day after the United States declared war. He 
replied that he was not prepared to deny that 
belligerents, on the ground of military exigencies, 
would be justified in interfering with the cables. 
A few days later, on May 2, Dewey had cut the 
Manila cable. 

The nations have a convention for the protec 
tion of submarine cables, which was entered into 
in Paris in 1884, and ratified and proclaimed in 
1885. The United States and Spain are among the 
signatory This however, 
simply provides protection for cables in time oi 
peace. In article 15 it is expressly stated that * It 
is understood that the stipulations of this conven 
uon shall in no wise affect the liberty of action oi 
belligerents.” 


powers. convention, 


But it is interesting in this connec 
tion to recall that in 1869 the United States pro 
posed the neutrality of cables in time of war, and 
called a conference to meet at Washington. But 
before the conference could be held the Franco 
Prussian war occurred, and the meeting had to be 
abandoned. The Italian government subsequently 
sounded the and it was found that it 
would be impossible to their assent to 
neutralization. In 1864 an attempt was made to 
lay an Atlantic cable; and at that time France 
Italy, Portugal and one or two other States actu 
ally emered into an agreement for its protection 
in war as well as peace. The effort to lay that 
cable failed; with the failure the treaty lapsed. 

* International Law in the Late War,” by Presi 
dent Henry Wade Rogers, in the July Forum. 


powers, 


secure 


— > — 


HIS WIT LOST HIM THE CASE. 


HE late Daniel W. Voorhees was once en- 
gaged in a murder trial in Louisville. It was 
a very warm day and the court-room was packed 
to suffocation. As Voorhees arose to begin his 
argument he cast his eyes over the jury, and dis- 
covered that one of the members had fallen asleep. 
Frowning with indignation, he motioned to one of 
the court officials, and in a few seconds the slum- 
berer was shaken rudely into consciousness. He 
was a fat, timid-looking man, and was so morti- 
fied and aghast at the enormity of his offense that 
he could hardly find words in which to reply to the 
sharp questions of the judge. Finally he managed 
to blurt out that he could not help dozing off 
whenever it was warm and crowded. “Tf the 
gentleman always sleeps where it is warm and 
crowded,” said Voorhees, majestically, “the gen 
tleman will no doubt enjoy himself hugely in 
Hades.” There was a roar of laughter, but the fat 
man hung the jury against Voorhees’ client. — 
The Argonaut. 
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Legal Laughs. 


* Where did the dog bite the plaintiff?” 

“ Just outside the planing mill.” 

“T asked you} sir, where the dog bit — b-i-t — 
the plaintiff? ” 

“Oh! In the small of the back.” 

“Well, why didn’t you say so in 
place?” 

“I did say so.” 

“You claim you said ‘ small of the back’ in the 
first place?” 

“No, I said lumbar region.” — Cleveland Plain 
Dealer. 


the first 


_—— 


Notes of Recent American Decision x 


Carriers — Passenger — Negligence. — A_rail- 
road company cannot, in an action for injury to a 
passenger from negligence in putting her off be- 
yond the station which was her destination, claim 
that she had forfeited her right to use the ticket; 
the conductor having recognized her as a pas- 
senger, received her ticket, treated it as valid, and 
taken it up as such before arrival at the station. 
(Case v. Delaware, L. & W. R. Co., [Penn.] 43 
Atl. Rep. 319.) 


Carriers of Passengers — Sleeping Car Compa- 
nies — Loss of Baggage.—A passenger on a 
sleeping car left his satchel with an employe, who 
placed it in the car where it could be easily seen. 
From the time the passenger got on until the train 
reached a certain point no one boarded or left the 
car, but at that point several persons left the car 
carrying satchels. Several employes were on 
watch all night, but none knew of the loss of the 
passenger’s satchel until he got up, though one of 
them was familiar with its appearance and was 
present when the other passengers got off. Held, 
that the company had not exercised reasonable 
care, and was liable. (Cooney v. Pullman Palace 
Car Co., [Ala.] 25 South. Rep. 712.) 

Criminal Law — Homicide — Self-defense. — 
An instruction on a trial for murder that accused 
could not invoke the aid of the doctrine of self- 
defense, for acts done after he had disabled de- 
ceased with a pistol shot, is erroneous, as it 
assumes that deceased was disabled, which was for 
the jury. (McCrory v. State, [Miss.] 25 South. 
Rep. 671.) 

Federal Courts — Injunctions Staying Proceed- 
ings in State Court.—A Circuit Court of the 
United States cannot enjoin the further prosecu- 
tion of a suit in a State court on the ground that 
such suit has been removed to the Federal court, 
from which the injunction is sought, where, 
though a petition and bond for removal have been 
filed, no action thereon has been taken by the 
State court, nor has any copy of the record been 
entered in the Federal court. (Coeur D’Alene Ry. 





& Nav. Co. v. Spaulding, [U. S. C. C. of App., 
Ninth Circuit] 93 Fed. Rep. 280.) 


Husband and Wife — Married Woman. — Un- 
der the law of this State a married woman may 
own and control both real and personal property, 
and there is no presumption that chattels found in 
the possession of a husband and wife belong to 
the husband. (Booknau v. Clark, [Neb.] 79 N. W. 
Rep. 159.) 


Intoxicating Liquors — Sale — Delivery. — The 
defendant, residing in Fargo, N. D., ordered by 
telephone from the plaintiff, doing business in 
Moorhead, Minn., a quantity of beer to be by it 
delivered to him in Fargo. In pursuance of the 
order, the plaintiff delivered the beer to the de- 
fendant at the latter place. Held, that the sale 
was made in Fargo, where the beer was delivered, 
and where the title passed from the plaintiff to the 
defendant, and that, such sale being illegal and 
non-enforceable according to the laws of that 
State, an action cannot be maintained in this State 
to recover the purchase price of the beer. (Theo. 
Hamm Brewing Co. v. Young, [Minn.] 79 N. W. 
Rep. 111.) 


National Banks — Dividends Paid from Capital. 
— The receiver of a national bank cannot recover 
a dividend paid not at all out of profits, but en- 
tirely out of the capital, where the stockholder 
receiving such dividend acted in good faith, be- 
lieving the same to be paid out of profits, and 
where the bank, at the time such dividend was 
declared and paid, was not insolvent. (McDonald 
v. Williams, [U. S. S. C.] 19 S. C. Rep. 743.) 


Negligence — Remote or Proximate Cause. — 
A person whose safety is imperiled by the negli- 
gent act of another, if injured in a reasonable and 
prudent attempt, under the conditions and circum- 
stances, to escape the threatened danger, may re- 
cover from the negligent one damages for the 
injury. (Ellick v. Wilson, [Neb.] 79 N. W. Rep. 
152.) 


Nuisance — Railroads. — Where a railroad ac- 
quires land for terminal purposes in the heart of a 
city, it cannot use such land in disregard of the 
comfort and property of others. It must adjust its 
operations so as to produce the least annoyance 
possible. — Ridge v. Pennsylvania R. Co., [N. J.] 
43 Atl. Rep. 275.) 


Partnership — Acceptance of Benefits. — Where 
the articles of a partnership provided for its con- 
tinuance as long as agreeable to all, and one of the 
partners, to whom the articles confided the entire 
management of the business, instituted dissolution 
proceedings, the acceptance by the other partners 
of moneys directed to be paid to them as part of 
their share of the assets by the decree of dissolu- 
tion, during the pendency of an appeal therefrom 
by them, was a waiver of their right of appeal, 
since such moneys accrued to them under the 
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decree, and not under the partnership contract. 
(Williams v. Richards, [Ind.] 53 N. E. Rep. 765.) 

Sale — Contract — Acceptance of Offer by Tele- 
graph. — An offer to sell, and an unconditional 
acceptance, by telegraph, constitutes a completed 
contract, to which conditions cannot be thereafter 
added except by mutual agreement. (Andrews v. 
Schreiber, U. S. C. C., W. D. [Mo.], 93 Fed. Rep 
367.) 

Sale or Mortgage — Transfer of Property. — 
When a mortgagor transfers to his mortgagee by 
the same transaction large portions of his real and 
personal property, by a deed of the real estate and 
by a bill of sale of a part and a pledge as collateral 
security of another portion of his personal prop- 
erty, and the consideration recited in the deed and 
the bill of sale are less than one-half of the value 
of the property described in them, the presump- 
tion is that the relation of mortgagor and mort- 
gagee continued, and that the conveyances were 
made by way of security; and the burden rests 
upon a creditor, who claims that the deed and the 
bill of sale evidence absolute sales, to overcome 
this presumption, and establish that fact by sub- 
stantial and persuasive evidence. (Simpson v. 
First Nat. Bank of Denver, [U. S. C. C. of App., 
Eighth Circuit) 93 Fed. Rep. 300.) 

Vendor and Purchaser — Land Contract — 
Notes. — Where the vendor takes the purchaser’s 
notes for part of the price, agreeing to convey the 
land or cause it to be conveyed if the notes are 
paid at maturity, but before maturity mortgages 
the land, and before suit becomes insolvent, the 
purchaser can rescind; and this, though after suit 
on the notes the owners under the mortgage offer 
to fulfill the mortgage. (Siglin v. Frost, [Mass.] 
53 N. E. Rep. 820.) 


Wills — Estate Devised. — In his will a testator 
specifically devised to one of his children the 
entire estate in a certain tract of land, and to each 
of the remaining children a life estate only in a 
particular tract, and then, in a general residuary 
clause, provided that the proceeds derived from 
the sale of all other property should be divided 
equally among his children. Held, that the resid- 
nary clause carried the fee-simple of the lands in 
which only a life estate was specifically devised. 
(Sullivan v. Larkin, [Kan.] 57 Pac. Rep. 105.) 
ao 
Legal Aotes. 


It is noted that two of the ablest secretaries of 
war the nation ever had were lawyers, and also 
that a lawyer in the navy department of the present 


administration has had the most successful career | 


of any man in the cabinet, says the Boston Herald. 
William L. Marcy was the secretary of war under 
President Polk the war 
progress, and he is recognized on all hands as one 


while Mexican was in 





t 


Edwin M. Stanton stands unapproached for the 
good work he did in the War of the Rebellion 
He succeeded Simon Cameron, a shrewd business 
man, but who, unfortunately, carried too 
much business into his war operations. 


one 
Secretary 
lLong, as an administrator in the navy department, 
has gained a public confidence which justifies the 
opinion that achievement in the law is not likely 
to injure the efficiency of the man who is now to 
be associated with him in the other branch of the 
military service. 

The Georgia Supreme Court has decided that 
Mrs. Sarah Campbell must pay a reward for the 
apprehension of her son, who killed his only 
brother. Mrs. Campbell had said she would pay 
the reward under the belief that her son had been 
killed by a negro. 

The Greek ecclesiastical authorities at Aleppo 
have been called upon to decide a case which 
strongly recalls Solomon's famous judgment. By 
a strange coincidence a woman and her daughter 
both gave birth to a female child at the same time 
But the babies got mixed, and as one of them was 
ugly and the other pretty and healthy, both moth- 
ers claimed the latter. The elder woman main 
tained that, as all her other children were 
handsome, the ugly child could not be hers, whilst 
her daughter claimed that, being young, handsome 
and strong, she could not be the mother of a weak 
and ugly babe. The religious chief of the town 
settled the affair in a summary way. He adjudged 
the beautiful child to the daughter on the ground 
that, it being her first, the occasion was not to be 
made one of humiliation and disappointment. 
whilst the elder mother could afford to forego her 
claim, since she had already had several handsome 
children. — From the Constantinople Malumat. 
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Acw Books and Aew Editions. 

Probate Reports, Annotated. By Frank S. Rice. 
Vol. III. New York: Baker, Voorhis & Co. 
1899. 


We have heretofore taken occasion to refer to 
this series as of very great value to lawyers and 
judges, presenting, as it does, in its latest phases, 
the most important points in probate law. There 
can be no doubt that labor will be greatly lessened 
by having before them the most recent and im- 
portant decisions drawn from the numerous State 
reports upon subjects which have-to be consid- 
ered daily in the practice of the law. It is also 
worthy of note that the points covered by the 
cases presented arise in courts of common-law and 
chancery jurisdiction ag. wells in probate courts. 
The notes ang .pefgrences by the editor, as we 
have heretofore opig, are thgrough and exhaustive. 
forming a mos yoicar’ and valuable feature of 


. . . . } 
of the most eminent public men of his generation. | these volumes. 





